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CHARTING REIMBURSEMENT TERRITORY
TANYA E . PRIOSTE' AND TERRY BAYNES®

Who can ever remember and keep track of all of those reimbursement rights? The following chart is intended as a convenient guide to.
reimbursements. Given the number of reimbursement scenarios contemplated by the law, the reimbursement rules are easily forgotten and hard'to
recall. Is a reimbursement allowed? Are there any exceptions toithat right? Are there limitations on the amount or extent of the reimbursement? For
Instance; can one claim reimbursement for appreciation m value or only for the exact dollar amount contributed? On top of all of these
questions, does a statute of limitations apply, causing the right to expire? This chart was created as a roadmap to the statutory and case law governing
reimbursements. It 1s designed to help jog one's memory of the basic reimbursement framework, serving as a springboard to deeper legal|research .

Reimbursement.
Ayailable?

Exceptions / Limitations

Examples

Not Examples)

Extent / Amount

1. |SP
contributions
to acquisition
of CP

Yes, under Fam. C.

§2640(b).

¢ Written waiver

«  (Confributions made after
separation not.included:.

¢ Contributions made before
January 1, 1984 not included.
Marriage of Lucas (1980) 27 Cal.3d
808, 816.

¢+ Downpayments

e  Payments for
improvements

e Payments.onthe
principle of-aloan-used'to,
finance a purchase.or
lmprovements, but-not
payments for loan interest
or property maintenance,
msurance; or taxes.
Marriage of Cochran
(2001).87 Cal:App 4th
1050, 1062 .

* Payment of
community. credit card
debts during marriage,
even when necessary
for couple to qualify
for a loan to purchase
real property..
Marriage of Nicholson
& Sparks (2002) 104!
Cal. App.4™ 289 .

+  To the extent the
spouse can trace
his/her contributions |
e Actual amount of
the contribution, even
i it reduces the debt
by a greater amount.
Marriage of Tallman
(1994) 22 Cal App.4™
1697.

2., |SP
contributions
to acquisition
of other
spouse’s SP
estate:

Yes, under Fam.C..

§2640(c).

*  Questioniremains whether
§2640(c) can be appliediretroactively
to contributions.pre-1/1/05 .

¢ Wriiten transmutation or waiver’
of right to reimbursement.

o Only contributions to the
acquisition of the other spouse’s,

s¢ farate poyerty.

e “Acquisition” icludes
downpayments, payments
for improvements, and
payments that reduce the
principal of a loan used to
finance the purchase or
improvement of the

property .

e “Acquisition”
does not mnclude
payments of interest on
the loan or payments
made for maintenance,

| msurance or taxation

of the property.

o Without rmterest
oradjustiment for
change in value.

e May not exceed
the net value of the
property at the time of
division.

3. | SP used/for
community
purposes.
during
marriage

No, deemed to

have made a gift to.

the community.

Marriage of Lucas.

(1980} 27 Cal:3d
808, 816.

e Agreement by parties for
reimbursement.. Marriage of Lucas
(1980) 27 Cal.3d 808, 816,

e When SP is contributed to the
acquisition of CP'(down payment,
improvement, reduction of principal)
and the contributing spouse can trace
the contribution to SP'source, that
spouse has a right to reimbursement.
Fam .C. £640.

e SP payments of
interest on a loan, SP
payments for maintenance,,
msurance, or taxation of’
property.,

*  SP funds spent.on
family living expenses:
Marriage of Lange (2002),
102 Cal.App 4* 360,365 .

+  Contributions to
the acquisition of CP
(down-payment,
improvements,
reduction of principal)
and the contributing
spouse can trace the
contribution to SP
source.,

N/A
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Reimbursement Exceptions / Limitations Examples Not Examples Extent / Amount
Available?
SP to improve | Yes, treated the same | e Limited'by the extent to whichthe e  Post-separation SP e SP sums unilaterally | o Not necessarily
CP after as mortgage monies spent on-“improving” the CP' | expenditures-on:remodeling | spent to remodel CP' the amount paid. If
separation payments. Not. actually increases its value . CP that increase the fair- residence where increase in value of
governed by Fam..C. | e Prior to: 1984, improvements to market value of the CP. inadequate records kept | CP is slight compared
§2640 under CP 'assets with SP monies only and appraiser assigned with amount paid for
Marriage of Reilley reimburseable if by agreement. no incremental value to tmprovements, then
(1987) 196 Marriage of Lucas (1980) 27 Cal.3d the improvements. may limit to increase
Cal.App.3d 1119, 808. Marriage of McNeill in property’s value.
1124, n3. (1984) 160 Cal.App.3d *  Other factors
548. may justify
+ “Improvements” that | reimbursement in
violated local CC&R’s amount paid; e.g.,
and lacked |building parties’ agreement to.
permits. Marriage of make Improvements;
McNeill (1984) 160 improvements,
Cal. App.3d/548. necessary to preserve
S— the asset.
SP to pay Yes, court has broad! | No reimbursement if unreasonable: s  SPmortgage payments | ¢ Payments on * Reimbursement
community discretion to order o Parties agree to no on CP after separation(see | residence party was for SP mortgage
debts after reimbursement for reimbursement. “Extent/ Amount™). occupying. Marriage payments on CP,
separation debts paid after « Paying party intended a gift. e Payment of more of Stalbworth (1987) unlike pre-separation

separation. Fam. C.
§2626; Marriage of
Epstein (1979) 24
Cal:3d 76, 84;
Marriage of
Hebbring (1989) 207
Cal:App.3d/1260:

s Payment towards the
acquisition or preservation:
of an asset the paying party
was using, and the amount
paid was not substantially in-
excess of the value of the

use.

¢ Payment discharged the
paying party’s child or
spousal support obligations.
Marriage of Epstein (1979)
24 Cal.3d 76, 84.

support than otherwise
required may be
reimbursed to prevent a

Marriage of Péet (1978) 84
Cal. App.3d974 .

*»  Value of a spouse’s,
post-separationiservices
necessary to-complete
performance owed by the
community under a
contract made during
marriage. Marriage of
Feldner (1995) 40

Cal. App.4™ 617, 624.

spouse’s unjust enrichment.

192 Cal.App.3d 742,
750.

¢ Payments on
refrigerator not
substantially in excess
of value of use.
Marriage of Tucker
(1983) 141

Cal App.3d'128, 136.
s House and car
payments made in
partial satisfaction of
support obligations.
Marriage of Green
(1989) 213 Cal.App.3d
14, 22.

payments, is not
governed by Fam. C.
§2640 and is not
limited to principal
rediiction payments.
Muarriage of Hebbring
{1989)207
Cal.App:3d 1260,
1272,
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Reimbursement Available?

Exce tions / Limitations

Exam gles|

Not Exam gles:

Extent / Ainount

SP to satisfy
debt incurred
by other spouse
for
“necessaries” of
life during
marriage or the
“common
necessaries” of
life post-
separation

s Yes, if SP contributed when
there was nonexempt community
property or the debtor spouse had|
his/her own SP-available. Fam. C.
§914(b).

¢ Whether applied voluntarily
or involuntarily and whether debt
satisfied entirely or partially.
Fam: C. §920(a).

e Based on the fact thata
married person is personally liable
for debt incurred:for necessaries:
of life of the person’s spouse
while the spouses are living
together and personally liable for
debt incurred for common,
necessaries of lif¢ of the person’s
spouse while the spouses are
living separately. Fam. C.
§914(a)

¢  Subject to express
written waivers. Fam. C.
§920(a).

*  Must be-exercised
within 3.years after party
claiming reimbursement
acquires actual knowledge:
of the facts giving rise to
the rights: Must also be
exercised in the marital
action (assuming 3-year
period has not expired)
otherwise waived. Fam. C.
§920(c). Marriage doesinot,
toll the statute of
limitations.

+ “Common necessaries”
of'life: articles that, in the
hands of everyone, are
universally or substantially
necessary to sustain life.
Ratzlaff v. Portillo (1971)
14 Cal.A ppp3d 1013.

SP to satisfy
debt assigned to
other spouse in
property
division

*  Yes, if debtor spouse’s 'SP or
share:of CP is applied to satisfy a
money judgment for a debt that
was assigned to the other spouse
in a property division-proceeding,
debtor spouse can-claim
reimbursement from “assignee”
spouse: Fam. C. §916(b).

e Food, clothing,
and 'shelter are
“necessaries of life.”
e Lastillness
expenses constitute
“necessaries of life.”
Collection Bureau of.
San Jose v. Rumsey
(2000) 24'Cal.4™
301, 313:

¢ Automobile, even
if necessary for
transportation to work,
may be:a “necessary”
but is not a “common
necessary” of life.
Ratzlaff v. Portillo
(1971) 14/ Cal. App.3d.
1013.

s To the extent the
debtor spouse had
his/her own SP or
nonexempt CP
avajlable., Fam. C.
§914(b).

¢ Measured as the
value of the property at
the time the right to
reimbursement arises.
Fam. C. §920(b). No
interest.

*  Must be exercised
within 3 years after party
claiming reimbursement
acquires actual knowledge
of the facts giving rise to
the rights. Fam. C.
§920(b).

¢ CPawardedto
nondebtor spouse
remains liable for
satisfaction of
existing liens.
Nondebtor spouse
may seek
reimbursement to
extent property
applied towards:
liens. Lezine v.
Security Pacific
Financial (1996) 14
Cal.4" 56.

* Where 3" party
creditors took note
signed by H but not W
after parties agreed to
assign residence to

| wife under property

settlement agreement
but before signing of
deed, W’s SP'
residence not subject
to separate debts of H.
Kennedy v. Taylor
(1984) 155 Cal.App.3d
126.

¢ Extent of property.
so applied, plus
interest at the legal
rate, plus “reasonable”
attorney fees incurred|
1n enforcing the:
reimbursement right.
Fam. C. §916(b)
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Reimbursement Exceptions / Limitations Examples Not Examples Extent / Amount
Available?

8. | CP to satisfy a Yes, if the obligor *  Subject to expresswritien e Tlse of CP after o Noright of ¢  Tothe extent the
spouse’s child: spouse has waivers. Fam. C. §920(a). separation and before trial reimbursement for CP obligor spouse had SP
or spousal nonexempt SP e Must be exercised within 3 to pay support obligation used to support indigent available. Fam. C,
support available: Fam. C.. | years after party claiming from prior marriage gives parent. §915(b); Marriage of
obligations §915(b). reimbursement acquires actual other spouse right of Sherman (2005) 133
froma prior knowledge of the facts giving rise | reimbursement against Cal.App.4™ 795, 805.
relationship to the rights. Must also be obligor spouse’s share of s Measured as the

exercisedin'the marital action community estate. value of the property at
{assuming 3-year period-has not Marriage of Williams: the time the right to
expired) otherwise waived. Fam. (1989)213 Cal:App.3d reimbursement arises.
C..§920(c). Marriage does.not 1239, 1245-1246 . Fam. C. §920(b). No
toll the statute of limitations. interest.

9. | SP to satisfy Yes, if CP was *  Subject to express written *  Where the spouse’s: ¢ Noshowing that ¢  To the extent that
tort liability of | available. Fam..C. | waivers. Fam. C. §920(a). tort produces income for defamation charged CP was available.
other spouse §1000{b)-(c). *  Tyear limitations period that the benefit of both spouses. | against H “in any way Fam. C. §1000(b)-(c):
incurred: while starts running when party" Marriage of Hirsch(1989) | benefited the o Measuredias the
acting for the claiming reimbursement acquires | 211 Cal. App:3d'104, 110- | community.” Oyakawa value of the property at
benefit of the actual knowledge of the facis 111 v. Gillett (1992) 8 the time the right to.

| community giving rise to the rights. Fam. C. s W’s embezzlement Cal.App.4™ 628, 631. reimbursement arises.
§1000(c). Marriage does not toll| of funds had been e Intentional or Fam. C. §920(b): No.
the statute of limitations. putito community criminal/misconduct may | interest.
*  Does not.apply to the extent use. Marriage of be enough to show that
liability is satisfied out of Bell (1996)49 tortfeasor not acting for
proceeds of insurance for the Cal App.4™ 300, benefit of community.
liability.. Fam. C. §1000(c). 310. Marriage of Stitt (1983)
147 Cal. App:3d'579,
B 587-588.

10. | CP to satisfy Yes, if the liable *  Subject to express written ¢  Noshowing that e Where the spouse’s *  To the extent that
tort liability of a | party had 'SP waivers. Fam. C. §920(a). defamation charged'against | tort produces income for' | the liable spouse had
spouse incurred |available. Fam: C. e 7 year limitations period‘that H “in:any way benefited the benefit of the SP available. Fam. C.
not acting for §1000(b)-(c). starts running when-party the.community.” Oyakawa | community. Marriage of | §1000(b)-(c)!
the benefit of claiming reimbursement-acquires | v. Gille/f (1992) 8 | Hirsch(1989) 211 ¢  Measured as the
the community actual knowledge of the facts, Cal. App4™ 628, 631. | Cal.App.3d 104, 110~ value of the property at

giving rise to the rights. Fam..C. + Intentional orcriminal I the time the right to
§1000(c): Marriage does not toll miscondiict may be enough | « Community liable reimbursement arises.
the statute of limitations: to show. that tortfeasor not for costs of settlement of | Fam. C. §920(b). No
¢ Does not apply to the extent acting for benefit.of civil claim for embezzied | interest.
liability is satisfied out of community. Marriage of funds because funds put
proceeds of insurance for the Stitt (1983) 147 CallApp.3d | to community use.
liability. Fam. C. §1000(c), 579, 177-178. Marriage of Bell (1996}

L - — 49 Cal.A ppa™ 300, 309.




Reimbursement: Exceptions/ Limitations Examples: Not Examples Extent /' Amount
Available?
11. [CPused for | o Yes, f party. *. A spouse can use areasonable ¢« Reimburse the ¢ Useof CP for e  Remmbursement for
separate unilaterally uses amount of community. funds for, community for reasonable living reasonable value of party’s
purposes community property‘to | required post-separation support reasonable rental value | expenses post- exclusive use of CP after

pay his/her separate
obligations . Marriage
of Frick (1986) 181
Cal.App.3d-997, 1014;
Marriage of Epstein
(1979):24 Cal:3d 76,
89 (post-separation).

e Yes,; for
community funded
capital improvements
to a spouse’s separate
property . Bono v
Clark (2002):103
Cal.App4"'1409.,
1423. But see,
Marriage of Sherman
(2005) 133 Cal. App.4"
795. Potential
retimbursement even 1f
spouse consents to use
of CP to improve other
spouse 5 SP .
Marriage of Allen
(2002) 96 Cal App 4™
497, 501 .

without the requirement of
reimbursement when no support.
order has been:made , Marriage of
Stalhvorth (1987) 192 Cal:App.3d
742 752.

e If community-funded capital|
improvements enhanced the value of
the separate property ,community
entitled to.a pro tanto interest in the
property . Marriage of Wolfe (2001}
91: Cal. App 4™ 962, 972, If’
commumity-funded capital
improvements did not enhance the
value of the separate property ,
community is entitled:to
reimbursement of community funds.
spent improving one spouse’s
separate property . Bowno v Clark
(2002) 103 Cal:App 4" 1409;

of exclusive use of
residence after
separation. Marriage
of Jeffries (1991) 228
Cal. App:3d-548;
Marriage of Waits
(1985) 1711 Cal App:3d
336.

e CP fundsusedlby
H'to pay quarterly-
income taxes on post-
separation SP'salary,
Marriage of Epstein
(1979) 24 Cal:3d 76,
89.

o Hsuseof CPto
pay, for the support of ’
his live-in:companion..
Marriage of Cohen
{1980) 105 Cal.App 3d
836, 844-845 .

= W’saltorney fee
debt mcurred to defend
embezzlement charges
against her., Marriage
of Stitt (1983) 147
Cal:App.3d|579, 587-
588.

separation before
issuance of
temporary support
order. Marriage of
Stallworth (1987)
192 Cal. App.3d
742, 752!

separation. Marriage of Jeffries
(1991) 228 Cal.App.3d 548,
552; Marriage of Watts (1985)

171 Cal.App.3d 336, 374.

¢ Forcommunity-funded
capital improvements that don’t

enhance the value.of the
separate property, the

reimbursement is limited/to the
actual:amount of community
funds contributed. Bono v.
Clark (2002) 103 Cal. App.4™

1409, 1427.
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Reimbursement
Available?

Exceptions/ Limitations.

Examples

Not Examples

Extent / Amount

12,

CP

contributions to

*  Yes; under:
Fam. C.

+  Expressiwritten agreements to
the contrary. Fam. C, §2641(e).

« Direct payments for
education or training

¢ Ordinary living
expenses (rent, food,

e Must include
interest:at the legal rate

education or §2641(b)(19, for e Limited to contributions that (tuition, books, fees, clothing, healthcare, accruing from the end
training education / substantially enhanced a spouse’s supplies, transportation), entertainment). of the calendar year,
training that eaming capacity. Fam. C. e Payments on-a loan Marriage of Watrt provided by CCP
substantially §2641(b)(1}. incurred for education or (1989) 214 Cal.App.3d | §685.010. Fam. C.
enhances-aparty’s’ | e« Reimbursement may be reduced | training even if debt 340, 354, §2641(b)(1).
earning capacity. or modified|if: incurred before marriage. s No reimbursement
Marriage of Marriage of Weiner (2003} | where any enhanced
Graham (2003) (1) Community already 105 Cal. App.4™ 235. earning capacity
109 Cal. App.4™ substantially benefited attributable to H's
1321, (presumed if payments made: unfinished legal
+  Not necessary over 10 years ago). Fam. C. education was
for spouse to §2641{c)(1); speculative. Marriage
actually work in' of Graham (2003} 109
occupation or (2) Community contributions Cal. App.4"™ 1321,
realize the were made to both spouses’ 1325.
enhanced earning educations. Fam. C.
capacity. §2641(c)(2);
Comment to
§2641. {3) Education substantially
¢ (Claimant reduces party’s need for spousal
spouse bears the support. Fam. C. §2641{c)(3).
tracin gburden.

B. | CP to pay SP! Yes, regardless of ¢  Subject to express written ¢ H’sdischarge of his » CPiopay *  Value of the
premarital which spouse waiver. Fam. C. §920(a). separate premarital debts education / training property at the time the
debts during applied the CP to o Must be exercised within 3 through conveyance of CP debts incurred before right arises. Fam. C.
marriage satisfy the debt, years after party claiming home a“deliberate marriage (See §920(b).

whether the CP reimbursementiacquires actual misappropriation® “Exceptions /
was applied knowledge of the facts giving rise to. | warranting reimbursement. [Limitations™ under

voluntarily or
involuntarily, and
whether the debt
was satisfied in
whole orin part.
Fam. C. 920(a).

the rights. Must also be exercised in
the marital action (assuming 3-year
period hasinot expired) iotherwise
waived. Fam. C. §920(c). Marriage
does not tollthe statute.

Marriage of Lister (1984)
152 Cal:App 3d 411, 416-
417.

Row L1).




Reimbursement
Available?

Exceptions/ Limitations

Examples

Not Examples

Extent / Amount

impairment of
CP

3, %6

spouse’s “separate”
wrongdoing causes
destruction or,
forfeiture of
community assets.
Marriage of
Feldner (1995) 40
Cal:App4™ 617,
624.

conduct causing impairment
occurred pre- or post-separation, but
post-separation misconduct
particularly likely to support'a CP
reimbursement claim. Marrage of
Feldner (1995) 40-Cal App.4™ 617,
624.

+  Failure to request community
reimbursement during dissolution
proceedings vaives the right;
Mairiage of Feldier (1995) 40
Cal.App.4" 617, 625.

reimbursement for her CP'
share of lost pension
benefits caused by H’s
criminal'misconduct while
on active military service:
Marriage of Beliran (1986)
187 Cal. App.3d 292, 294+
295,

¢  CP reimbursed for
post-separation breach of
contract (nonperformance
or defective performance).
by one spouse even if
contract made during
marriage. Marriage of
Feldner (1995) 40

Cal. A ppa™ 617, 624.

14. | CP payments Yes, when personal | e Cause of action leading to CP payments of medical Does not apply to. Amount of CP paid
related to SP injury damages are | damages must arise: and hospital bills of injured | worker’s comp awards. | towards expenses.
personal injury. | the SP of the (1): After entry of judgment of spouse who.recovers SP Marriage of Fisk
claim injured party, dissolution of marriage or legal | damagesrelated to the (1992) 2 CaliApp 4™

{under Fam. C. separation; injury. 1698, 1706.
§781(a)) and (2) While either spouse; if he/she is.
expenses connected the injured spouse, is living
with the injury are separate from the other spouse,
paid with the other
spouse’s SP or CP,
the other party is
entitled/to
reimbursement
from the damages.
received. Fam. C .
§781(b).
15. | Destruction / Yes, where a e Doesnot matter whether o W entitledito N/A Extent of the [oss of CP

caused|by spouse’s
separate wrongdoing,

' Tanya E. Prioste is a Certified Family Law Specialist and a partner at Lakin Spears, LLP'in Palo Alto, California.
“Terry Baynes is an associate at Hanson Family Law Group, LLP 'in San Mateo, California:




