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2016 Estate & Gift Tax 
Inflation Adjustments

Several important federal gift and estate tax 
exemptions are adjusted periodically to reflect 
the rate of inflation.  The IRS has announced 
the following adjustments for 2016: 

• Basic Exclusion – For 2016, the basic 
exclusion amount is $5.45 million (up from 
$5.43M in 2015).  The basic exclusion 
represents the amount that can be 
transferred during lifetime free of gift tax 
or at death free of estate tax. 

• Generation-Skipping Transfer Tax 
Exemption – The amount that may be 
transferred during lifetime or at death to 
a grandchild or other “skip person” free 
of the GST tax has also increased to $5.45 
million.

• Exclusion for Lifetime Gifts to Non-Citizen 
Spouse – Lifetime gifts to a spouse who is 
a U.S. citizen are not subject to gift tax 
regardless of the amount.  Lifetime gifts 
to a spouse who is not a U.S. citizen are 
subject to gift tax to the extent the gifts 
exceed the authorized exclusion in any 
year.  For 2016, this exclusion is $148,000.

• The annual exclusion amount for gifts of 
present interests remains unchanged at 
$14,000.  

It is important to note that for a lifetime gift 
to qualify for any of the exclusions mentioned 
here, the gift must be structured so that it meets 
certain requirements of the Internal Revenue 
Code. 

Aid in Dying in California 
Aid in dying laws are surrounded by controversy 
and emotion, and there are many different 
reasons people either support or oppose these 
laws.  Whatever your view, California is 
now one of a handful of states allowing aid in 
dying.  After years of debate in the legislature, 
Governor Brown signed the End of Life Option 
Act in October.  Under the Act, an adult who 
suffers from an incurable and irreversible 
disease that is likely to result in death within 
6 months may request a prescription for an 
aid-in-dying drug for the purpose of ending 
the adult’s life.  The adult must be a resident 
of California and must have mental capacity 
to make an informed end-of-life decision and 
to understand the consequences, risks and 
alternatives, and the physical capacity to self-
administer the drug.  

The adult’s attending physician as well as an 
independent consulting physician must confirm 
the diagnosis of a terminal disease and the 
adult’s capacity to request and administer the 

drug.  The adult must make several requests 
over a period of time, both verbal and written, 
for the drug.  The adult may also be required 
to meet with a mental health specialist.  The 
adult must act voluntarily and without undue 
influence or duress, and the adult must be given 
multiple opportunities to rescind the request.  
The request for the drug cannot be made 
by another on behalf of the adult (under, for 
example, an Advance Health Care Directive).

The law includes other requirements, 
safeguards and protections.  If the adult follows 
the law, the death will not be treated as a suicide 
but shall instead be treated as a natural death 
from the underlying disease. 

Unless extended, this Act will automatically 
expire on January 1, 2026.  

Bringing a Pre-Death 
Trust Contest

Previously, the conventional understanding 
was that a beneficiary could not challenge a 
revocable trust while the trust’s settlor was still 
alive.  This was because a beneficiary’s interest 
in trust property was purely hypothetical 
until the settlor died.  Until death, the trust’s 
assets were treated as the settlor’s property.  
And absent an interest in the trust property, a 
beneficiary lacked standing to go to court and 
challenge a revocable trust.  

This conventional understanding was 
challenged, however, in 2013 when the Third 
District Court of Appeal decided Drake v. 
Pinkham.  In Drake, a trust beneficiary filed 
a probate petition seeking to invalidate certain 
revocable trusts based on the settlor’s lack of 
capacity and the trustee’s undue influence.  The 
Probate Court granted the trustee’s motion 
for summary judgment because it found the 
beneficiary’s claims were barred by collateral 
estoppel and the statute of limitations.  The 
Court of Appeal ultimately affirmed the 
Probate Court’s judgment but discussed the 
beneficiary’s standing to bring a pre-death trust 
contest.  The Court of Appeal stated that the 
beneficiary may have had standing if, as the 
beneficiary alleged, the settlor was incompetent 
at the time she brought her trust contest.  The 
court suggests that an aggrieved beneficiary may 
be able to bring a pre-death trust contest if the 
beneficiary can ultimately prove the settlor’s 
incompetence.  In the end, the Court of Appeal 
did not decide whether or not the beneficiary 
had standing but rather found that she waited 
too long to assert her rights.  

This case is at odds with multiple prior 
appellate decisions and leaves many questions 
unanswered.  For example, would a revocable 
trust beneficiary have standing if the 
incompetent settlor is conserved and therefore 

More Guidance on Planning For Digital Assets

Digital assets consist of anything that is stored electronically:  music and entertainment accounts, 
photographs, documents stored in cloud storage accounts, cryptocurrencies, digital storefronts, 
domain names, social media accounts, email accounts, online financial accounts and much more.  
They may hold great sentimental value or great monetary value.

California recently adopted a law clarifying how digital assets may be administered at your death.  The 
new law, set forth in the California Probate Code sections 870 through 884, makes it clear that you 
(the “user”) may authorize the company that stores your digital asset (the “custodian”) to disclose the 
asset to a designated fiduciary (your trustee or personal representative) or a recipient (under an online 
tool – see below).   Unfortunately, the new law does not apply if you are living but incapacitated. 
Under the new law (known as “Cal-RUFADAA”), you may grant or restrict access to your digital assets 
using one of three different methods that are prioritized under a tiered hierarchy.  

Tier 1:  Any instructions you provide in an “online tool” will take precedence over any other instructions 
you may provide.  The online tool is provided by the custodian of a digital asset; it allows you to appoint 
a person who will be able to access and manage the particular digital asset.  Conversely, an online 
tool may allow you to prohibit all access.  Google Account Manager and Facebook Legacy Contact 
are examples of online tools.  Note that, at this point, most custodians do not provide an online tool.
 
Tier 2:  If there is no online tool, the instructions to grant or restrict access to these types of assets set 
forth in your estate planning documents will control access to your digital assets.  

Tier 3:  If you have not addressed this issue in your estate planning documents, the custodian’s default 
provisions in its “Terms of Service” agreement will control.  These agreements are drafted by the 
custodians and generally grant little or no control or discretion to you.

As you plan your estate and attempt to provide for a smooth transition at your death, it is more 
important than ever to consider your digital assets.  In your estate planning documents, you may have 
granted access to a digital account to a particular child of yours.  But what if you also designated a 
different child to have access to that account under an online tool?  Or perhaps you have done neither 
of these things – does the Terms of Service agreement allow access by your fiduciary or does it require 
that your account be deleted by the custodian? 

If you have not already done so, you should create (and keep current) an inventory of your digital 
assets, including usernames, and whether you think the asset may have an independent value (e.g., 
an unpublished book).  Store the inventory in a secure location and let your named fiduciaries know 
where it is.  If you use a password management tool, or otherwise store your inventory electronically, 
keep in mind that this itself is a digital asset and you will need to let somebody know how to access 
it when the need arises. Be cautious of protecting passwords, and keep in mind that even though 
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fiduciaries may not be allowed online access to certain digital assets, the inventory will assist them to 
gain access as needed later.

As you compile the inventory, note which assets are controlled by an online tool, and think about 
which assets you would like to have accessed after your death (and by whom).  Conversely, if there is a 
digital asset for which you would like to restrict access or require deletion (due to privacy concerns, for 
example), that should also be noted.  If you wish to leave a digital asset to a particular person at your 
death, in addition to arranging for access to the asset you must direct the distribution of the asset in 
your estate planning documents.  Review these issues with your estate planning attorney so she can 
advise you further about any required changes to your estate planning documents. 

If you are an executor or trustee administering an estate, you will need to investigate and resolve these 
issues as they relate to the decedent’s digital assets.  Do your best to locate the decedent’s inventory, 
if any, and identify all digital assets.  Look for digital keys (usually long strings of numbers and letters) 
and bank statements showing automatic debits and the like.  Review your own social media accounts 
to discover similar accounts held by the decedent.

Once you have identified a custodian, you are required to submit certain documentation to the 
custodian; the required documentation depends on the type of digital asset.  Typically, you will need a 
death certificate, evidence of your authority as a fiduciary, and evidence of the decedent’s consent to 
disclose the digital asset (or delete the digital account).  If the custodian does not respond within 60 
days of your request for disclosure (or deletion), you may seek a court order to compel the custodian 
to cooperate.
  
While Cal-RUFADAA does not address all the issues that may come up when planning for digital 
assets, it is a step in the right direction and we are grateful to have a bit more clarity and certainty.


