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2016 Estate & Gift Tax 
Inflation Adjustments

Several important federal gift and estate tax 
exemptions are adjusted periodically to reflect 
the rate of inflation.  The IRS has announced 
the following adjustments for 2016: 

• Basic Exclusion – For 2016, the basic 
exclusion amount is $5.45 million (up from 
$5.43M in 2015).  The basic exclusion 
represents the amount that can be 
transferred during lifetime free of gift tax 
or at death free of estate tax. 

• Generation-Skipping Transfer Tax 
Exemption – The amount that may be 
transferred during lifetime or at death to 
a grandchild or other “skip person” free 
of the GST tax has also increased to $5.45 
million.

• Exclusion for Lifetime Gifts to Non-Citizen 
Spouse – Lifetime gifts to a spouse who is 
a U.S. citizen are not subject to gift tax 
regardless of the amount.  Lifetime gifts 
to a spouse who is not a U.S. citizen are 
subject to gift tax to the extent the gifts 
exceed the authorized exclusion in any 
year.  For 2016, this exclusion is $148,000.

• The annual exclusion amount for gifts of 
present interests remains unchanged at 
$14,000.  

It is important to note that for a lifetime gift 
to qualify for any of the exclusions mentioned 
here, the gift must be structured so that it meets 
certain requirements of the Internal Revenue 
Code. 

Aid in Dying in California 
Aid in dying laws are surrounded by controversy 
and emotion, and there are many different 
reasons people either support or oppose these 
laws.  Whatever your view, California is 
now one of a handful of states allowing aid in 
dying.  After years of debate in the legislature, 
Governor Brown signed the End of Life Option 
Act in October.  Under the Act, an adult who 
suffers from an incurable and irreversible 
disease that is likely to result in death within 
6 months may request a prescription for an 
aid-in-dying drug for the purpose of ending 
the adult’s life.  The adult must be a resident 
of California and must have mental capacity 
to make an informed end-of-life decision and 
to understand the consequences, risks and 
alternatives, and the physical capacity to self-
administer the drug.  

The adult’s attending physician as well as an 
independent consulting physician must confirm 
the diagnosis of a terminal disease and the 
adult’s capacity to request and administer the 

drug.  The adult must make several requests 
over a period of time, both verbal and written, 
for the drug.  The adult may also be required 
to meet with a mental health specialist.  The 
adult must act voluntarily and without undue 
influence or duress, and the adult must be given 
multiple opportunities to rescind the request.  
The request for the drug cannot be made 
by another on behalf of the adult (under, for 
example, an Advance Health Care Directive).

The law includes other requirements, 
safeguards and protections.  If the adult follows 
the law, the death will not be treated as a suicide 
but shall instead be treated as a natural death 
from the underlying disease. 

Unless extended, this Act will automatically 
expire on January 1, 2026.  

Bringing a Pre-Death 
Trust Contest

Previously, the conventional understanding 
was that a beneficiary could not challenge a 
revocable trust while the trust’s settlor was still 
alive.  This was because a beneficiary’s interest 
in trust property was purely hypothetical 
until the settlor died.  Until death, the trust’s 
assets were treated as the settlor’s property.  
And absent an interest in the trust property, a 
beneficiary lacked standing to go to court and 
challenge a revocable trust.  

This conventional understanding was 
challenged, however, in 2013 when the Third 
District Court of Appeal decided Drake v. 
Pinkham.  In Drake, a trust beneficiary filed 
a probate petition seeking to invalidate certain 
revocable trusts based on the settlor’s lack of 
capacity and the trustee’s undue influence.  The 
Probate Court granted the trustee’s motion 
for summary judgment because it found the 
beneficiary’s claims were barred by collateral 
estoppel and the statute of limitations.  The 
Court of Appeal ultimately affirmed the 
Probate Court’s judgment but discussed the 
beneficiary’s standing to bring a pre-death trust 
contest.  The Court of Appeal stated that the 
beneficiary may have had standing if, as the 
beneficiary alleged, the settlor was incompetent 
at the time she brought her trust contest.  The 
court suggests that an aggrieved beneficiary may 
be able to bring a pre-death trust contest if the 
beneficiary can ultimately prove the settlor’s 
incompetence.  In the end, the Court of Appeal 
did not decide whether or not the beneficiary 
had standing but rather found that she waited 
too long to assert her rights.  

This case is at odds with multiple prior 
appellate decisions and leaves many questions 
unanswered.  For example, would a revocable 
trust beneficiary have standing if the 
incompetent settlor is conserved and therefore 

New Rules for Modification or Termination of Trusts

With the increase in the estate tax exemption to $11.2 million per person (see related 
article on tax reform), you should consider whether an existing irrevocable trust originally 
put in place for estate tax avoidance purposes still makes sense.  Because the irrevocable 
trust assets likely will not receive a basis adjustment for income tax purposes upon the 
termination of the trust, it is possible that, under the new law, the irrevocable trust may actually 
increase taxes (i.e., capital gains taxes) rather than serve to reduce taxes (i.e., estate taxes).

Under new California law effective in 2018, the procedures for modifying or terminating an irrevocable 
trust have been relaxed to some degree.  Before 2018, the court had limited authority to modify or 
terminate an irrevocable trust which contained a spendthrift clause (see related article on a creditor’s 
access to a beneficiary’s trust), even when all of the trust beneficiaries consented.  Now, with the 
consent of all of the trust beneficiaries, if the court finds good cause to do so, it may approve a 
modification or termination of an irrevocable trust, regardless of a spendthrift clause, so long as 
the court determines that the reason for modifying or terminating the irrevocable trust outweighs 
the interest in accomplishing the material purpose of the trust.  The new law also authorizes the 
court to limit the class of beneficiaries whose consent is necessary to modify or terminate the trust.

Also, if the person who established the irrevocable trust (i.e., the settlor) is still living, 
the new law clarifies that the modification or termination of the trust may be done 
without court approval as long as the settlor and all beneficiaries agree in writing. 

Under continuing law, the court retains its authority to terminate an irrevocable trust with uneconomically 
low principal, and the court may modify or terminate an irrevocable trust if there are unanticipated changed 
circumstances that would defeat or substantially impair the accomplishment of the purposes of the trust.

If you are the settlor, trustee or beneficiary of an irrevocable trust that you believe may no longer 
be serving its original purpose, please contact us to discuss the potential modification or 
termination of the trust.  Please note that it is always important to consider the income and other 
tax consequences, and any non-tax objectives, before an irrevocable trust is modified or terminated.  


